pursuant to the active personality principle and to delegate such jurisdiction over them to the ICC? Moreover, some states equate stateless residents with nationals for the application of their criminal laws. Would their acceptance of ICC jurisdiction suffice to ensure the court's jurisdiction over such persons in the absence of the territorial state's consent and referral by the Security Council?
Arguments along these lines do not lack support in legal doctrine and practice. Admittedly, the number of offenders who might attempt to benefit in this way from the lack of definition of the concept of 'state of nationality' may be rather limited, even marginal. Nonetheless, the severity of the crimes involved suggests that these issues should be settled, if possible, before the ICC becomes operational.
This paper proposes to offer some solutions to the intricate problems the court may face unless this potential loophole is fixed before the ICC begins its work. A short discussion of nationality as a concept of international law, identifying areas of possible controversy concerning individuals' nationality, precedes consideration of the relevant jurisdictional basis of the ICC, the active personality principle. Next, the term 'state of nationality' in (international) criminal law is examined with reference to problems of multiple nationality, a change of nationality by the accused, and stateless and refugee criminals. Where international criminal law apparently offers no adequate solutions, an attempt will be made to fill the gaps. The Note concludes with a summary of the proposed solutions and a call for early decisions on the questions raised here, where feasible, before the ICC issues its first indictment.
NATIONALITY AND INTERNATIONAL CRIMINAL JURISDICTION

Nationality as a Concept of International Law
According to the Encyclopedia of Public International Law, 'Nationality as a legal term denotes the existence of a legal tie between an individual and a State, by which the individual is under the personal jurisdiction of that State.' 6 This connection entails mutual rights and duties, such as the individual's right to diplomatic protection and the state's obligation to admit the individual into its territory.
7 Nationality is also 'said to constitute the juridical expression of the fact that the individual upon whom it is conferred ... is in fact more closely connected with the population of the State conferring nationality than with that of any other State.' 8 The existence of such a unique bond is not always obvious. This is why the concept has provoked contention in legal fora for nearly a century.
The bulk of the problems related to nationality arise because the legal systems of the world have not managed to agree on a uniform basis for conferring nationality on persons at birth. Two major systems coexist: one recognizes descent as a basis for conferring nationality (jus sanguinis), whereas the other considers persons born on the territory of a state as its nationals (jus soli). The simultaneous operation of these principles, together with voluntary naturalization and the automatic acquisition of nationality prescribed by law in certain cases (e.g., marriage), has resulted in according two or more nationalities to a significant number of 6 Albrecht Randelzhofer, 'Nationality', in 3 Encyclopedia of Public International Law 501, 502 (1997) . 7 Paul Weis, Nationality and Statelessness in International Law (2d ed. 1979). 8 Nottebohm Case (Liech. v. Guat.), Second Phase, 1955 ICJ Rep. 4, 23 (Apr. 6).
people. 9 The multiple allegiances thus created lead to problems such as conflict of laws, conflict of jurisdictions, and controversies concerning military obligations.
[24] Another problem relates to the acquisition and/or loss of nationality subsequent to birth. The creation, termination, or transfer of allegiance in this way raises issues concerning the temporal limits of the rights and duties of the individual toward the states concerned and those of the states toward the individual. In other situations, the automatic operation of nationality laws leaves persons without a nationality. These cases evoke complex questions about admission, diplomatic protection, authority, and jurisdiction. 10 Similar problems arise with regard to refugees. Whereas the bonds of nationality still exist formally, refugees by definition cannot or are not willing to avail themselves of the protection of their state of nationality. Their allegiance was terminated. Their status implies loss of that state's effective authority over them. Nonetheless, while it is for each state to determine who its nationals are and this determination is presumed to be valid for international purposes, 13 its right to define its nationality laws, and thus regulate the nationality of individuals, is not unlimited.
14 This limitation applies not only to the grant of nationality at birth, but also to naturalization and the conditions of loss of nationality. While not uncontested in international law, a considerable body of opinion holds that states may object to the validity of a person's nationality and international tribunals shall not recognize it where the connection between the state and the individual is inadequate, or where nationality has been conferred or withdrawn in an improper manner (for instance, by forced (de)naturalization, or (de)naturalization in violation of international law or treaty obligations, or for illegal purposes). 15 In the present context, these principles may be taken to imply that a conferral or waiver of nationality with the aim of securing or obstructing international criminal jurisdiction over the accused -being mala fide, and often involuntary or based on an insufficient connection -should not be recognized under international law.
16
[25]
The Active Personality Principle
Nationality gains relevance in international criminal law through the active personality or nationality principle. 17 According to this principle, states may exercise jurisdiction over offenses committed by their nationals abroad. Whereas civil-law systems apply the principle frequently and without distinctions, common-law jurisdictions tend to confine it to serious offenses or to impose a double criminality requirement. 18 Even though it is not applied uniformly, the nationality of the accused is clearly a universally accepted basis for extraterritorial jurisdiction in relation to the crimes covered by the ICC Statute.
19
While the principle is most frequently justified on grounds of the allegiance owed by a person to his state of nationality and state sovereignty, 20 a more pragmatic reason is that many countries -mainly those with a civil-law tradition -generally do not extradite their own nationals.
21 Jurisdiction over crimes committed by nationals abroad is necessary to prevent such crimes and criminals from escaping prosecution.
22
International Law Considered from the Standpoint of the Rule of Law', 92 Recueil des cours 1, 196-205 (1957 II) . 16 Further controversy may arise from the practice of some states of not allowing their nationals to renounce their nationality. While this practice may arguably lead to inequitable results and prejudice to the status of such persons, it is not prohibited by international law and, in the view of the author, such nationality should therefore be considered valid for the application of international criminal law. The fact that the effectiveness of one's nationality is not taken into account in criminal proceedings lends support to this position. A possible exception could be made for persons whose intention to renounce their nationality is guided by fear of persecution on bases covered by the Convention Relating to the Status of Refugees, July 28, 1951, Art. 33, 189 UNTS 137 [hereinafter Refugee Convention]. In such cases, the rules suggested below on jurisdiction over refugees could be applied. 17 Another nationality-related principle of international criminal law is passive personality, which provides for jurisdiction by states whose nationals were injured by the crime. As it is not among the jurisdictional bases recognized by the ICC Statute, supra note 1, this principle is not discussed here. 18 
APPLICATION OF THE ACTIVE PERSONALITY PRINCIPLE: NATIONALITY-RELATED PROBLEMS
The Offender Is a Multiple National
The application of the nationality principle is usually straightforward. Nonetheless, complications may arise regarding criminal jurisdiction over, say, multiple nationals. Although commentators have recognized some of the problems related to dual nationality and criminal jurisdiction, 23 these problems have not been studied in detail. In proceedings before the ICC, absent a jurisdictional ground other than active personality, a multiple national accused could claim that since one of the states of which he is a national -whether or not the state of his dominant nationality 24 -has not accepted its [26] jurisdiction, the court is not competent to deal with the case. This argument could be made under Article 19(2) of the Rome Statute, which provides that 'challenges to the jurisdiction of the Court may be made by: (a) An accused or a person for whom a warrant of arrest or a summons to appear has been issued under article 58.' 25 Similarly, a 'State from which acceptance of jurisdiction is required under article 12' could raise such objections.
26
The pretrial chamber would have to decide on such challenges as a preliminary jurisdictional issue. 27 As part of this decision, the chamber would need to determine whether each state of the accused's nationality must have accepted its jurisdiction. It might even be required to examine whether the objecting state can validly consider the suspect as its national and whether it is the state of his dominant nationality. Although the ICC would have the power to decide on questions relating to its own jurisdiction, 28 these issues should preferably be examined and, if possible, settled before the court is established.
The 1935 Harvard Draft Convention is one of the few sources that deals explicitly with criminal jurisdiction in relation to multiple national offenders. 29 Although not of a 23 See, e.g., Brownlie, supra note 15, at 306; Fitzmaurice, supra note 15, at 213. 24 Dominant nationality can be defined as the nationality of the state with which the person has the strongest factual ties. In international arbitrations it was frequently a contentious issue whether the tribunal or commission had jurisdiction over dual nationals. 
30
This paragraph reflects the principle of equality, which holds that since all states of which the person is a national are equals, they may derive the same rights from this link irrespective of its strength, including the right to exercise jurisdiction over crimes committed by that person.
31
The above quotation addresses national rather than international criminal jurisdiction. However, active personality enjoys universal recognition as a basis of municipal criminal jurisdiction over the crimes covered by the ICC Statute and the ICC Statute explicitly provides for active personality as a basis of jurisdiction. Consequently, acceptance of the statute by the state of nationality would be a logical extension of the principles applied to establish municipal criminal jurisdiction based on the active personality principle. 32 The law and [27] practice on extradition also supports this possibility. Like a state that has requested and been granted a person's extradition, the ICC is entitled to assume the validity of the state of nationality's consent. Consequently, the consent of any state that under international law can validly consider the offender its national is a sufficient basis for the court's jurisdiction.
Both international and municipal judgments on this issue are rare. confirmed that not only (dual) nationals, 34 but also alien residents owing (qualified) allegiance 35 to the state may be guilty of treason, even after having relinquished that residence. The only relevant allegiance was held to be that owed to the prosecuting state. The defense that the accused was a national of another state -possibly even of the state he had supported through his treason -and that his bond with it was stronger than the one between him and the state trying him, was rejected. 36 Hence, these cases support the applicability of the equality principle to criminal jurisdiction, at least on the basis of the protective principle.
As Haro Frederik van Panhuys noted, the equality principle also applies to the related issue of extradition. If one of the suspect's nationalities is that of the requested state, extradition could be refused even to another state of nationality, regardless of the strength of [28] each link. 37 This position finds confirmation in some municipal decisions. 38 It thus appears that even this field of international criminal law lends support to the principle of equality. Since the nonextradition of nationals constitutes part of the rationale for the active personality principle, extradition and the application of the active personality principle should arguably follow the same rules. Consequently, the principle of equality should also be applied 34 In none of the reviewed decisions concerning treason was the dominant nationality or dominant link principle upheld. In contrast, in Kawakita v. United States, 343 U.S. 717 (1952), a (Japanese-U.S.) dual national was held to have committed treason against the United States in support of Japan. The Court failed to consider the issue of dominant nationality. The judges held that the only possible defense was coercion by the other state of nationality. The possibility of a defense based on the dominance of the other nationality can thus be excluded by implication. 35 In the reviewed treason cases involving non-nationals, the accused persons claimed in defense that only nationals could be charged with this crime. In Joyce, supra note 33, the finding of guilt for treason against England was based in part on Joyce's residence in England prior to having committed the offense (delivering anti-British talks in English on German radio during the Second World War). More significantly, however, the judgment attributed great importance to the fact that, having described himself as a British national for this purpose, Joyce had acquired, and at the time of the commission of the crime abroad was still in possession of, a British passport. Because he was thus under the protection of the Crown, he owed allegiance to it and was found guilty of treason. The Court did not consider his American nationality, or the possible dominance of this link of allegiance, relevant to the case.
In Rex v. Neumann, supra note 33, the decisive link of allegiance was the oath taken by Neumann on enlisting in the armed forces of the Union of South Africa as a volunteer. His domicile in the Union prior to his departure as a member of the armed forces and his family's continued presence there even at the time he committed the treasonable acts were also taken into account. His German nationality (i.e., that of the country he supported by the acts in question) was not considered relevant. 36 (1955) , translated in 22 ILR 430, the defense was also based on the inclusion of the nationality of the requested state, Germany, in the dual nationality of the accused. However, the decisions were based on the fact that the persons concerned were no longer German nationals. They therefore did not discuss the question of extradition of dual nationals in general.
to municipal criminal jurisdiction based on active personality and to ICC jurisdiction over such persons.
In sum, although few in number and in most cases not of recent origin, the available sources generally support the application of the principle of equality above that of dominant nationality in international criminal law as regards the state's jurisdiction. This proposition implies that if any of the states of the suspect's nationality has accepted the jurisdiction of the ICC, the court is entitled to prosecute him. 39 Because this interpretation conforms with the Rome Statute, no amendment would be required for its implementation.
The Offender Has Changed Nationality
The question of jurisdiction may become more complex when the accused has changed his or her nationality. Depending on the sequence of the commission of the crime, the prosecution, and the change of nationality, various arguments can be constructed regarding jurisdiction. The issues involved in such cases have attracted some attention in criminal law. Yet despite a considerable degree of agreement, views are far from uniform. 41 In the view of the drafters, the first could be justified by reference to the notion that, by committing a crime, the accused becomes liable to his own state and this liability persists even after he has lost that nationality.
[29] Jurisdiction based on the suspect's nationality at the time of prosecution was justified in the following terms:
Although possibly a little difficult to justify theoretically, the jurisdiction of a State to prosecute or punish those who have become its nationals after committing a crime seems adequately supported by the practically complete control over its nationals which international law allows the State. If the accused is a national at the time of prosecution or punishment, whatever the State may do falls within its general competence under international law; and it is immaterial that the accused may not have been a national when he committed the offence charged. There is no principle of international law which forbids the exercise of such a jurisdiction over nationals. Indeed, if a contrary rule were followed, impunity might result from naturalization in a State which refuses extradition of its nationals .... . 41 Harvard Draft Convention, supra note 19, at 519; see also van Panhuys, supra note 15, at 130 (interpreting this rule as proof of the lack of relevance of allegiance in traditional international law). 42 Harvard Draft Convention, supra note 19, Commentary, at 532. In the ICC context, the question whether nationality at the time of punishment (as opposed to prosecution) is sufficient is not relevant and will therefore not be dealt with here. While undeniably of importance, the issue whether jurisdiction should depend on the date of application for naturalization or the date of naturalization (the date of application for or grant of asylum in the case of refugees) is also not addressed here.
The commentary further explains that the person's possession at any other time (between the commission of the crime and prosecution or before the commission of the crime) of another state's nationality does not suffice as a basis for jurisdiction by that state. 43 The principles expressed in the Harvard Draft Convention have been confirmed by a few municipal judgments 44 and some legal writings.
45
A similar -although more limited -position is expressed in the 1929 Harvard Draft Convention on Nationality: 'The naturalization of a person does not terminate liability for an offense committed by him against his former state while a national thereof ....' 46 In this regard Dutch courts held that the accused's loss of their Dutch nationality by joining the German Waffen SS did not deprive Dutch courts of jurisdiction over war crimes they had committed as members of that organization. Former Dutch nationality -in these cases even before the commission of the crimes -was considered a sufficient basis of jurisdiction. 47 In one such case the court held:
Where Dutch nationals, by fulfilling such elements [of the statutory definition of the offense], lose their nationality a reasonable interpretation of the law requires that ... they should be presumed to have committed all the elements of the offence as Dutch nationals since it would otherwise be senseless to make Dutch nationals punishable for such an offence ....
....
[30] The rules of international law do not, in the Court's view, bar punishment of persons who by enlisting with the enemy have lost Dutch nationality and, in respect of this category, the jurisdiction of the Dutch Court continues to be valid. 48 Note, however, that these paragraphs address problems arising from a peculiarly drafted decree and do not reflect a view applied in other types of cases. The lack of consensus on jurisdiction based on the nationality of the accused at the time of prosecution is well demonstrated by the various formulas found in national criminal and penal codes. While some expressly provide for the application of the active personality principle on the basis of nationality at the time of prosecution, at least with regard to certain crimes, 49 or hold nationality at the time of or after the commission of the crime to be sufficient for jurisdiction, 50 the majority of the reviewed codes merely refers to nationals. The exercise of jurisdiction based on the nationality of the accused at the time of prosecution has been criticized in legal doctrine as retroactive application of penal laws. 53 A dissenting opinion in the Polyukhovich case expressed similar views:
[I]f there was no power [on the part of the Australian Parliament] to prohibit conduct outside Australia by a person who was not a citizen or resident at the time when the conduct was engaged in because that conduct was not an aspect of Australia's external affairs, the subsequent acquisition of Australian citizenship ... cannot make that conduct an aspect of Australia's external affairs unless there be some international relationship which requires Australia to impose on a person who becomes a citizen or resident a penalty or liability for that conduct. In the view of the author, it is unclear whether the general reference to nationals in these codes is to be interpreted as excluding jurisdiction in cases of subsequent naturalization. 52 UK War Crimes Act, 1991, supra note 49, Art. 1 (emphasis added); see also Australian War Crimes Act, supra note 49, § 11. Covering residents as well as nationals, the Acts establish a jurisdictional basis wider than the traditional scope of the active personality principle. This aspect may be seen as reflecting a recent trend in some states to establish municipal criminal jurisdiction over international crimes on grounds of any 'substantial link,' which could reduce the relevance of these sources in the present context. immaterial that the accused later became an Indian national and was so at the time of prosecution.
55
Extradition decisions differ widely on the issue. Some cases have found nationality at the time of the decision on extradition to be determinative. 56 A Swiss court interpreted the words 'citizen' and 'subject' in an extradition treaty (in provisions confirming the rule of nonextradition of nationals) to cover only persons who were Swiss nationals at the time of the extradition proceedings. It thus granted extradition of a person who had lost her Swiss nationality after the commission of the alleged crime but before the extradition proceedings.
57
In contrast, in the case of Martin M., the Hungarian authorities denied an extradition request on the basis of the active personality principle because of the accused's Hungarian nationality at the time of the commission of the alleged crime.
58 While some extradition treaties contain an attempt to resolve this question by stating that the nationality of the accused shall be considered to be his nationality on the date of the alleged crime, 59 others specify the date of decision on extradition as the material moment. 60 Since any other rule might lead to undesirable results, including impunity and abuse, it is suggested here that the principles expressed in Article 5 of the 1935 Harvard Draft Convention, which are supported by many municipal penal laws and some municipal decisions, should continue to be applied.
61 Nationality either at the time of prosecution or at the time of the commission of the crime should be sufficient for jurisdiction, even before the ICC. This rule is in harmony with the provisions of the statute, and if the court should find that it reflects international law, it could be applied without amending the statute. 88 ILR 278 (Can.), the Canadian nationality of the accused acquired after the commission of the war crimes for which he was sought was considered but did not prevent his extradition to his state of origin, Germany, where the alleged crimes were committed. 57 In re Del Porto, BGE 57 I 12 (1931), 6 Annual Digest 307. Note that the Court came to this conclusion on the basis of the principle adopted in legal writings according to which a person who acquired the nationality of his or her state of refuge after having committed a crime elsewhere may not be extradited under the nationality exception. 58 61 The principle nullum crimen sine lege, together with the double criminality rule, may impose further limitations. This question cannot be considered here in detail. Nonetheless, it must be noted that in the new state of nationality the act in question may conceivably have not been criminalized yet at the time of its commission, or was illegal there but not in the state of origin. These possibilities raise the following questions: Would these rules of criminal law prevent prosecution by the new state of nationality in (any of) these cases? Is there a real potential that similar problems will also arise with regard to the jurisdiction of the ICC, for instance, if nationals of a nonparty commit an act in their state of origin that is a crime at the time under the ICC Statute and under the penal code of their new state of nationality (a state party), but not of the state of origin? 62 Under Articles 17-19 of the Rome Statute, supra note 1, the court has the competence to rule on questions of admissibility and jurisdiction.
The Offender Is a Stateless Person
By definition, stateless persons have no nationality, so that active personality appears meaningless in cases involving stateless offenders. This lacuna might considerably reduce the chances of ever prosecuting such persons.
The drafters of the 1935 Harvard Draft Convention apparently considered this legal situation to be acceptable. They argued that the 1927 resolution of the International Conference for the Unification of Penal Law and the Italian Penal Code of 1930, which assimilate stateless persons to nationals, are not supported by general practice; the case is not one likely to arise often; and when the case does arise a jurisdiction on some other principle will ordinarily be found under other articles of this Convention. Extradition may of course be granted to the State where the crime was committed. 63 Indeed, some municipal decisions have rejected jurisdiction over stateless persons. 64 The lack of reference in the ICC Statute to stateless persons appears to reflect this position.
Some sources, however, evidence a change of attitude from the position in the Harvard Draft Convention, which may necessitate the corresponding amendment of the ICC Statute. One indicator of this change is that some states extend the active personality principle to (permanent) residents irrespective of nationality. 65 Other states have adopted legislation assimilating stateless residents to nationals for the purpose of applying their penal laws. 69 Moreover, the rule that in matters of criminal jurisdiction stateless persons should be treated as if they were nationals of the state of their habitual residence has been confirmed in several conventions on international criminal law. 70 If in line with these sources it is accepted that a state should have criminal jurisdiction over stateless residents under the active personality principle, should such jurisdiction be granted to the state of residence or that of permanent residence only? Despite the lack of uniformity, the majority of conventions and municipal penal codes appears to refer to habitual or permanent residence. This tendency and the relative strength and stability of the link constituted by permanent or habitual residence lead the present author to believe that only this state, if there is one, should have jurisdiction under the active personality principle. A state where the stateless person is residing temporarily should not be entitled to acquire any rights over him relating to criminal jurisdiction that it does not possess over other non-nationals.
Finally, even if it is accepted that the state of permanent residence could prosecute crimes committed by a stateless permanent resident abroad on the basis of active personality, could this right be retained if she abandons her residence in that state? In such cases, considering that the link created by the establishment of permanent residence is weaker -at least in legal terms -than nationality and that in most states the nonextradition rule applies only to nationals, one might be tempted to deny any state jurisdiction based on the active personality principle over crimes committed by stateless persons. The absence of any link between the state of permanent residence and the offender if the person moved to another state would result in terminating the former state's jurisdiction, whereas the state of new permanent residence could not try her for lack of a connection with her at the time of the offense.
This option, while justifiable, may lend itself to abuse. Offenders would have an incentive to seek residence in another state to terminate their criminal liability based on active personality. Moreover, under the 1954 Convention Relating to the Status of Stateless Persons, 71 such persons enjoy certain rights in the country of habitual residence besides those granted to other aliens (except refugees). Consequently, their legal position falls somewhere between that of aliens and that of nationals. This status could justify granting the state of permanent residence broader rights of jurisdiction over stateless persons than it holds over aliens in general, possibly including jurisdiction based on permanent residence at the time either of the commission of the crime or of its prosecution.
No sources reviewed for this Note address this issue, but solutions can be derived from the rules proposed above with regard to change of nationality. Arguably, the exercise of jurisdiction based on either of these two grounds would not be appropriate, as permanent residence usually constitutes a less stable or at least less formal legal bond than nationality. As indicated above, criminal jurisdiction based on nationality at the time of prosecution is not universally accepted even for persons who have a nationality. The right of a new state of residence to prosecute past crimes would be even more difficult to justify. Moreover, this option could give states an incentive to grant residence to an accused with the (partial) aim of [34] gaining jurisdiction over him. Such an approach would violate the principle of good faith, which, in turn, could invalidate the jurisdictional basis of the ICC.
72
Another alternative would be to grant a state jurisdiction over crimes committed by a stateless person while a permanent resident of that state, which jurisdiction could be retained after he abandons that residence. This author favors that option, as it would minimize the risk of abuse by individuals and states and provide clear advantages from the perspective of criminal justice (e.g., increased deterrence), while not exposing the already disadvantaged stateless persons even more to states that will not grant them similarly extensive rights in return. 73 In sum, the rule suggested here is the following: The state of permanent residence may exercise jurisdiction -and consent to international jurisdiction -over crimes committed by a stateless person after his acquisition of permanent residence in that state. These rights will prevail even after the person has abandoned his residence there. In contrast, no state shall have the right to prosecute that person or let him be prosecuted by the ICC under the active personality principle for crimes committed before he established his residence there.
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The principle thus proposed stands in sharp contrast with the only source that deals with the issue, the 1935 Harvard Draft Convention quoted above, and is not uniformly supported by state practice. Moreover, the ICC Statute refers to nationals only, and no rule of international law 75 assimilates stateless persons to nationals of the state of their permanent residence for the purpose of criminal jurisdiction. In these circumstances, the principle that '[a] treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose' 76 and the principle of strict construction 77 could be invoked to prevent the exercise of ICC ). It could be argued that the Dokmanovic decision lends support to the notion that the illegality of the grant of nationality and bad faith in the proceedings do not affect the jurisdiction of the court. Yet, as there is a significant difference between securing the presence of the accused by acting in bad faith or by arguably illegal means (a challenge that the trial chambers also considered unfounded) and establishing personal jurisdiction over the accused in a similar manner, in the view of the author Dokmanovic is irrelevant in this context. 73 One of the most recent studies covering stateless persons proposes a similar solution in the context of diplomatic protection for dealing with the relationship between stateless persons and the state in which they habitually reside. Dugard, supra note 12, at 57-60, paras. 175-84. Even though diplomatic protection and criminal jurisdiction concern distinct fields of law, their common origin in allegiance and the fact that Dugard's proposals reflect a change in international law concerning the status of stateless persons may lend some support to the rule suggested here. 74 If the person goes through a subsequent bona fide and voluntary naturalization in a state, the rule stated for change of nationality, see text at notes 61-62 supra, would apply without reservation. Similarly, prosecution by the state of origin would be possible if the person became stateless by losing the nationality of a state after the commission of the crime. jurisdiction under Article 12(2)(b) over crimes committed by stateless persons. Yet, as it would serve the purposes of justice, enhance deterrence, and accord with the developments that have taken place in international law concerning the status of stateless persons, the future modification of the statute or at least the addition of an interpretive provision to the Rules of Procedure and Evidence to this effect appears desirable and justified.
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[35]
The Offender Is a Refugee
Problems related to refugees have received little attention in international criminal law. Yet such persons pose some delicate questions about national jurisdiction and the ICC's competence to exercise jurisdiction over them based on the active personality principle. While not provided for in the Rome Statute, as will be shown, substitution of the state of asylum's acceptance of the court's jurisdiction for that of the state of nationality would be advantageous and legally justifiable, at least in certain cases. This option would arguably require amending the statute or at least adding an interpretive provision to the Rules of Procedure and Evidence.
The non-refoulement provision of the 1951 Refugee Convention does not prohibit the extradition of refugees for nonpolitical crimes (including those covered by the Rome Statute). 79 Nevertheless, it is often treated as a bar to extradition to the state of origin, which is thus seldom granted. 80 Unless another state can prosecute the case on some ground, 81 the offender is likely to escape trial.
82
78 Arguably, since the object and purpose of the ICC Statute is to try the worst war criminals, the court would be justified in interpreting 'nationality' broadly. See Vienna Convention on the Law of Treaties, supra note 76, Art. 31(1). However, the aim of the drafters and states parties to the statute was to prosecute war criminals on the basis of the active personality or the territorial principle in the absence of a Security Council referral. Thus, in the view of the author, a liberal interpretation of the relevant provisions that would provide for ICC jurisdiction on the basis of any substantial link could not be justified under the teleology of the statute, as it would approach universal jurisdiction, a principle rejected by the majority of states in Rome. 79 Refugee Convention, supra note 16, Art. 33; see also Guy S. Goodwin-Gill, The Refugee in International Law 149-50 (2d ed. 1996). 80 Goodwin-Gill, supra note 79, at 147-50. Case law indicates that failure to extradite is not based on the treatment of the refugee as a national for the purposes of extradition. See, e.g., T v. Swiss Fed. Prosecutor's Office, supra note 68; Re Rubio, 40 ILR 212 (Sup. Ct. 1962) (Chile); Re Colafic, J.C.P. 1963, II, 13126 (CA Paris 1961), 44 ILR 187. These decisions dealt with and denied the applicability to extradition of the Refugee Convention, supra note 16, Art. 12(1), which provides for the treatment of refugees as nationals in matters of civil jurisdiction. 81 As most contemporary conflicts are noninternational, territorial, active, and passive personality jurisdictions are often possessed by the same state. 82 This problem is well illustrated by the case of Léon Mugesera, a Rwandan national who was granted asylum in Canada. Before fleeing from Rwanda, Mugesera had publicly incited genocide against the Tutsi in 1992. After this became known, in 1998 the Canadian Immigration and Refugee Board found Mugesera guilty of direct and public incitement of genocide and deprived him of his resident status. In 1996 his extradition was requested by Rwanda. As he had committed crimes falling under the exception in the Refugee Convention, supra note 16, Art. 1(F), the IRB could withdraw his refugee status and he could be extradited to Rwanda. However, 'Canada intends neither to judge Mugesera before its criminal courts' (following a policy decision not to exercise universal jurisdiction) 'nor to extradite him to Rwanda' (for fear of criticism by nongovernmental organizations and international human rights bodies based on the state of the Rwandan justice system) 'so that he can stand trial there. Absent a request from an enthusiastic Spanish prosecutor, Mugesera may well escape a criminal trial.' William A. Schabas, 'Case Report: Mugesera v. Minister of Citizenship and Immigration', in 93 AJIL 529, 533 (1999) . As the case did not fall within the temporal jurisdiction of the ICTR, the Tribunal did not have jurisdiction over it.
In a few recent cases, states of asylum have attempted to exercise criminal jurisdiction over refugees for war crimes and crimes against humanity committed before the grant of asylum. These decisions invoked the principle of universal jurisdiction rather than active personality. However, the limited applicability of universal jurisdiction often restricted the range of prosecuted offenses. In some cases, prosecution failed for lack of jurisdiction.
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By applying for asylum, the refugee has indicated his intention to sever his allegiance to his state of nationality, which is confirmed by his unwillingness or inability to avail himself of its protection. This raises complex legal questions about the authority of his state of origin over him. As pointed out by Frank Krenz, 'It remains a moot point in how far the country of nationality remains entitled ... to enforce its laws against, a refugee who has fled abroad.' 84 The International Criminal Tribunal for the Former Yugoslavia recently addressed the validity of refugees' nationality for international purposes in the Tadić, Blaškić, and Čelebići [36] cases. 85 In Tadić -discussing Article 4(1) of the Fourth Geneva Convention of 1949 on protected persons -the appeals chamber noted that as early as '1949 the legal bond of nationality was not regarded as crucial and allowance was made for special cases. In the ... case of refugees, the lack of both allegiance to a State and diplomatic protection by this State was regarded as more important than the formal link of nationality' 86 and called for an approach 'hinging on substantial relations more than on formal bonds.' 87 Sources on (international) criminal jurisdiction do not specifically address jurisdiction over refugees. The 1935 Harvard Draft Convention does not cover this issue. Moreover, no national criminal code has been found that explicitly deals with applicability to refugees. While the criminal codes that cover (permanent) residents 88 also extend jurisdiction over refugees residing on the territory of that state, these provisions are few in number and appear to provide for jurisdiction over offenses committed by residents only if they still reside in the state at the time of prosecution. By establishing himself in another country, the refugee could terminate such jurisdiction. Moreover, these provisions are not necessarily based on the principle of active personality; hence, they cannot justify corresponding jurisdiction by the ICC.
It thus appears that international criminal law does not attribute a special status to the bond of asylum. However, the practical and legal problems cited above indicate the need for a separate regime of criminal jurisdiction over refugees. Such a solution is proposed below.
It is often contended that there is a clear parallel between nationality and asylum. 89 A refugee's status could therefore be perceived as similar to that of a person who has changed nationality. Accordingly, the rules proposed above concerning jurisdiction over offenders who have changed nationality would imply that the state of asylum could exercise jurisdiction (and the right to accept the ICC's jurisdiction) over crimes committed by the person before he sought refuge; over those committed by him while enjoying asylum there; and over those committed after the grant of refugee status, and even after he has abandoned that state or lost his refugee status.
A limitation to this rule was suggested above with regard to stateless persons -i.e., that the new state of residence should not be entitled to prosecute past crimes -on the basis that permanent residence creates a less stable bond than nationality. In a similar vein, an exception from the proposed rule on change of nationality should arguably also be made with regard to refugees. It could be justified by reference to the fact that asylum is not accepted in international law as quite as strong and formal a link as nationality; 90 hence, the analogy with nationality is imperfect and appears too weak to justify jurisdiction based on nationality at the time of prosecution, which is somewhat controversial even for persons who do have that state's nationality. Moreover, without this exception states might be inclined to grant a refugee asylum so as to ensure his prosecution in their own courts or by the ICC. Such acts [37] would violate the principle of good faith. 91 Consequently, it is proposed here that no state of which the refugee is not a national should be able to exercise jurisdiction under the active personality principle over crimes committed by him before he fled his state of origin.
In contrast, the present author believes that with regard to crimes committed after the grant of asylum, the state of asylum should have jurisdiction, even when the crimes were committed abroad. If the states of permanent residence and asylum are different, the more formal ties created by asylum should entitle this state to exercise jurisdiction. This solution would conform with the above-stated continuity rule and the principles proposed for jurisdiction over stateless persons. The rule would be still more easily justifiable for refugees, as asylum constitutes a stronger legal connection than permanent residence.
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Under the rules suggested in the context of change of nationality, the state of former nationality retains jurisdiction over crimes committed abroad while the offender was its national even if he subsequently lost his nationality. 93 The application of a similar rule to refugees appears justified but, as pointed out above, is often impossible in practice because the non-refoulement principle precludes the person from physically coming within the state's jurisdiction. However, refoulement is legally possible for acts falling within the ICC's jurisdiction, as they should lead to the loss of refugee status under the Refugee Convention and the presence of the accused in the national jurisdiction can thus be secured. 94 Moreover, the principle of non-refoulement applies to extradition to the state of origin when the refugee fears persecution. The arguments raised in its favor do not hold with respect to surrender to an impartial international court, which would not constitute refoulement. The person could therefore be surrendered to the ICC without revoking his refugee status. These arguments demonstrate that the ICC would not necessarily be prevented from exercising jurisdiction over refugees for crimes committed before their flight if their state of origin has accepted its 90 At first glance, the ICTY's opinions in the Tadić, Čelebići, and Blaškić cases, supra note 85, appear to contradict this position. While the link of a refugee with his state of origin may in fact be less strong and real than the one between him and his state of asylum, this is not the point at issue here. Rather, it is suggested that the grant of asylum reflects a less substantial commitment by the state of asylum than a grant of nationality; hence, on the basis of a mere grant of asylum, this state should not be entitled to derive the totality of the rights from this act that international law provides it over its nationals. 91 See note 72 supra. 92 Special Rapporteur Dugard's report to the International Law Commission on diplomatic protection, supra note 12, lends support to this option. On the relevance of this source in the present context, see note 73 and corresponding text supra. 93 See text at notes 73-74 supra. The same principle was proposed to be applied to stateless persons and their state of permanent residence, see text at note 62 supra. 94 Refugee Convention, supra note 16, Art. 1(F)(a).
statute. The rule is also theoretically justifiable pursuant to the principles stated with regard to a change of nationality by the offender. If the rule stated in that context were reversed with regard to refugees, a controversial legal situation could result in which the country of origin has jurisdiction over persons who sought asylum and subsequently became naturalized in another state but not over those who have not yet acquired a new nationality.
As concluded above, severance of ties with the country of origin suffices to justify the termination of jurisdiction by that state over crimes committed after the loss of nationality. Even though a refugee is formally still considered a national by his state of origin, arguably his clearly indicated intention to loosen his ties with this state should be respected. The resulting lack of allegiance should be reflected at least with regard to jurisdiction over crimes committed after he sought asylum. 95 Since receiving countries are in any case as likely as states of origin to have well-functioning criminal justice systems, 96 the chances of prosecuting such crimes would not be decreased by the adoption of this principle. If this approach is accepted, the consent of a state to ICC jurisdiction should be considered valid for refugees enjoying asylum within its borders.
An exception should be made, however, for a refugee who, after the commission of the crime, avails himself of the protection of his state of origin. In this case his wish to sever his [38] ties with that state has been temporary, and should not be taken into account for determining international jurisdiction over him. As his nationality becomes effective again and his refugee status is terminated, his state of origin could reassume jurisdiction (the ICC could prosecute him on the basis of that state's consent) in accordance with the proposed rule that nationality at the time of prosecution is sufficient for jurisdiction based on active personality.
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In short, the following rules are proposed for criminal jurisdiction over refugees: Jurisdiction may be exercised by the state of asylum (or permanent residence) for crimes committed after the person sought asylum, but not for those committed earlier. The state of origin should retain jurisdiction over crimes committed before the refugee fled the country, or at least its acceptance of ICC jurisdiction should be considered valid for its nationals enjoying asylum or maintaining their permanent residence elsewhere. This state, however, should not have jurisdiction over acts committed after the person sought refuge abroad, nor should its acceptance of ICC jurisdiction be considered valid for those offenses. 98 This proposal would be compatible with the purpose, but arguably not the wording, of the Rome Statute. The principles of treaty interpretation and strict construction would thus necessitate a change in the statute or some other form of clarification before these rules could be applied by the court. 99 Nonetheless, the example of numerous war criminals who have fled 95 See quotation and text at note 84 supra. 96 This problem was demonstrated in the decision of the Austrian Supreme Court in the Cvjetković case in 1994. The Court based its jurisdiction over the accused partly on the fact that there was no functioning criminal justice system in the country where the crime had taken place. Re Dusko C., Oberster Gerichtshof, No. 15Os99/94 (July 13, 1994), at <http:// www.ris.bka.gv.at/jus/>; see also McKay, supra note 83. 97 See Refugee Convention, supra note 16, Art. 1(C); see also note 74 supra. 98 These principles are proposed to guide jurisdiction over refugees in the sense of the 1951 Refugee Convention, supra note 16. The OAU Convention Governing the Specific Aspects of Refugee Problems in Africa, Sept. 10, 1969, Art. 1(1), 1001 UNTS 45, also defines as refugees every person who, owing to external aggression, occupation, foreign domination or events seriously disturbing public order in either part or the whole of his country of origin or nationality is compelled to leave his place of habitual residence in order to seek refuge in another place outside his country of origin or nationality.
In fact, such people may constitute the majority of contemporary refugees. But as long as there is no persecution or severance of allegiance, the author believes that the active nationality principle should be applied in its traditional form. 99 See note 78 supra. Once a treaty amendment concerning the role of the state of asylum in granting the court jurisdiction over refugees is initiated, the principles discussed above would not restrict the freedom of state and will flee their states of origin, gaining refugee status elsewhere and escaping prosecution, highlights the need for such a change.
PROBLEMS AND SOLUTIONS
The previous parts of this Note examined problems posed by the application of the active personality or nationality principle to cases involving dual nationals, persons who have changed nationality, stateless persons, and refugees as accused, in the contexts of municipal criminal law and international criminal jurisdiction. With regard to dual nationals, it was concluded that, in line with the rule in the 1935 Harvard Draft Convention on Jurisdiction with Respect to Crime, each state of which the offender is a national should be entitled to exercise jurisdiction over crimes committed by him. In cases involving change of nationality, it was again found that the Harvard Draft Convention presented the best solution: a state has jurisdiction over crimes committed by a person if he was its national at the time of the commission of the crime or if he is one at the time of its prosecution. As for stateless offenders, it was proposed that the state of permanent residence be granted jurisdiction over crimes committed by such persons while they were permanent residents there, even if they later abandon that residence. This rule, although clearly deviating from the principle put forward by the 1935 Harvard Draft Convention, is supported by subsequent legal developments.
[39] Finally, refugee offenders presented the most complex problems. Four categories of cases were examined. With regard to the first, jurisdiction by the state of asylum over crimes committed by the refugee after receiving asylum, it was suggested that this state should have the right to exercise jurisdiction. Nevertheless, as its relationship to the accused is less strong than the link of nationality, the state of asylum should not be entitled to exercise jurisdiction over crimes committed by the person before he sought asylum. With respect to the rights of the state of origin, it was found that crimes committed after the person fled the country should not fall within its jurisdiction. In contrast, in the absence of arguments justifying an exception, it was recommended that the state of origin should retain jurisdiction over crimes committed by the person before he sought refuge elsewhere.
Furthermore, if the state itself has the right to exercise jurisdiction over a certain crime, absent any prohibition to the contrary in international law, it arguably has the right as well to accept ICC jurisdiction over that crime. Consequently, if the state of nationality is party to the statute but the territorial state is not, and if the Security Council did not refer the case to it, the court should be competent to exercise jurisdiction over the offender under the same conditions as the relevant member state. 100 Conversely, each state proposed in this Note to have jurisdiction and the right to consent to the court's jurisdiction would be entitled to prosecute the accused in its own courts rather than surrender him to the ICC, if it had custody over him.
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In the case of dual nationals and offenders who have changed nationality, desirable clarification of the court's competence to exercise jurisdiction under the active personality principle could be accomplished by inserting new provisions on the interpretation of 'state of nationality' in the Rules of Procedure and Evidence. This change could be made at any time after the establishment of the ICC, in accordance with Article 51 of the statute and Article 3 of the rules.
102 Such an approach may not suit in the case of stateless persons and refugees parties to the statute, and they could provide for the right of the state of asylum to consent to the court's jurisdiction even over crimes committed before the grant of asylum. 100 See note 32 supra. 101 See Rome Statute, supra note 1, Arts. 17-19. 102 Id.; Rules of Procedure and Evidence, supra note 2.
since the rules suggested here deal with issues stemming from the express reference to 'nationals' in Article 12(2) of the statute. The best alternative would arguably be to amend the statute, but that can only take place seven years after the establishment of the court. 103 The author urges, however, that remedies be sought as soon as possible, as cases of all four types may appear in the docket of the court at an early stage of its operation. Although the ICC has the competence to inquire into its own jurisdiction over the cases before it, 104 international criminal law might be better served if these issues were considered before they must be decided in the future ICC courtrooms in The Hague.
The rules suggested above were derived from available sources in the field of (international) criminal law concerning jurisdiction and extradition. Owing to the scarcity of available sources, especially contemporary ones, and their frequent indeterminacy, the proposed solutions often rely to some extent on the author's personal perceptions of justice and fairness. The inquiry was guided by the intention to endorse the purpose of the court to deter the commission of crimes covered by its statute while not unduly expanding criminal jurisdiction. Understandably, the proposed principles will not be acceptable to all lawyers faced with the problems concerned. It is hoped, however, that the difficulties examined here will increase awareness of these problems and contribute to a creative process enabling the development of appropriate solutions.
